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JURISDICTIONAL STATEMENT

Christopher Simmons was convicted after atrial by jury in the Jefferson
County Circuit Court in Missouri of murder in the first degree, under 8565.020.1
RSMo. The date of judgment and conviction was August 19, 1994. The current
action before the Court originated when Mr. Simmons filed a petition for writ of
habeas corpus in this Court challenging the legality of his sentence of desth.
Pursuant to Missouri Supreme Court Rule 91.02(b), this Court has original
jurisdiction over the petition because Mr. Simmons is under a sentence of death.
Furthermore, because the punishment imposed in this case was desath, this Court
has exclusive appellate jurisdiction. ArticleV, Section 3, Mo. Const. (amended

1982).
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STATEMENT OF FACTS

On September 9, 1993, the body of Shirley Crook was found in the Meramec
River in St. Louis County. On September 10, 1993, 17-year-old" Christopher
Simmons was arrested at his high school for the crime. Histrial on the charge of
first degree murder began on June 13, 1994. The jury returned a verdict of guilty
and the penalty phase to determine punishment took place on June 17, 1994. The
jury returned a sentence of death, finding the following aggravating circumstances
to support such sentence: 1) murder for money, 2) murder to prevent lawful arrest,
and 3) depravity of mind. Thetria court sentenced Chris Simmons to death on
August 19, 1994.

Mr. Simmons filed his pro se Motion to Vacate, Set Aside, or Correct the
Judgment or Sentence on January 17, 1995. Appointed counsdl filed afirst
amended motion and request for an evidentiary hearing on March 24, 1995. An
evidentiary hearing was held on the motion on August 18, October 6, 23-24, and
November 1, 1995. That motion was denied by the trial court on January 3, 1996.

Mr. Simmons filed a notice of appeal with this Court on February 7, 1996.
This Court affirmed the conviction and sentence in State of Missouri v.
Christopher Simmons, 944 SW.2d 165 (Mo. 1997). A motion for rehearing was

denied on May 27, 1997. Mr. SSimmons then petitioned the United States Supreme

! Christopher Simmons was born on April 26, 1976.
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Court for certiorari on July 2, 1997. The Court denied the petition on November 3,
1997 in Simmonsv. Missouri, 118 S.Ct. 376 (1997).

Mr. Simmons filed his petition for writ of habeas corpus in the United States
Didtrict Court, Eastern District of Missouri, on July 15, 1998. That petition, and
two motions for reconsideration, was finally denied on September 28, 1999. Mr.
Simmons appealed the denia of his petition to the Eighth Circuit Court of Appedls.
The Court of Appeals denied relief in Simmonsv. Bowersox, 235 F.3d 1124 (8"
Cir. 2001). Mr. Simmons sought certiorari review before the United States
Supreme Court. The Court denied the petition for certiorari on October 1, 2001.

This Court set an execution date of May 1, 2002, and then reset the date for
June 5, 2002. On May 3, 2002, Mr. Simmons filed a petition for writ of habeas
corpus with this Court, alleging that his death sentence was illegal because he was
ajuvenile a the time of his crime. Thisisthe first time Mr. Smmons raised this
objection before any court. On May 28, 2002, this Court stayed petitioner's
execution pending the United States Supreme Court’s decision in Atkinsv.
Virginia. Following that decision, this Court ordered that the partiesfile
suggestions as to how Atkinsapplied to Mr. Smmons' case. On November 26,
2002, this Court issued a Writ of Habeas Corpus, which prompted the briefing that

follows.
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POINT RELIED ON

CHRISTOPHER SIMMONS IS ENTITLED TO A WRIT OF HABEAS CORPUS
RELIEVING HIM FROM HIS SENTENCE OF DEATH BECAUSE THE
EIGHTH AND FOURTEENTH AMENDMENTS, ASWELL ASARTICLE 1,
SECTION 21 OF THE MISSOURI CONSTITUTION, ASINTERPRETED BY
SOCIETY’S“EVOLVING STANDARDS OF DECENCY,” RENDER THE
EXECUTION OF JUVENILES CRUEL AND UNUSUAL PUNISHMENT IN
THAT REVIEW OF THOSE FACTORS DETERMINED TO BE
BENCHMARKS OF CURRENT “STANDARDS OF DECENCY” BY THE
COURT IN ATKINS V. VIRGINIA SHOWS THAT (1) JUVENILES, ASA
CLASS, DO NOT POSSESS THE LEVEL OF CULPABILITY REQUIRED TO
BE ELIGIBLE FOR THE DEATH PENALTY, (2) THERE ISA SIGNIFICANT
TREND AGAINST EXECUTING JUVENILES IN THIS COUNTRY, (3)
EXPERT AND RELIGIOUS ORGANIZATIONS OPPOSE JUVENILE
EXECUTIONS, (4) PUBLIC OPINION WEIGHS HEAVILY AGAINST SUCH
EXECUTIONS, AND (5) INTERNATIONAL NORMS PRECLUDE THE
EXECUTION OF JUVENILES.

Atkinsv. Virginia, 122 S.Ct. 2242 (2002)

Calderon v. Thompson, 523 U.S. 538 (1998)

Sawyer v. Whitley, 505 U.S. 333 (1992)

18



Michael Domingues, United States, Inter-American Commission on Human
Rights, Organization of American States, Report No. 62/02, Merits Case 12.285
(October 22, 2002)

Eighth Amendment, United States Constitution

Article 1, Section 21, Missouri Constitution

Missouri Supreme Court Rule 91.01(b)
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ARGUMENT

CHRISTOPHER SIMMONS IS ENTITLED TO A WRIT OF HABEAS CORPUS
RELIEVING HIM FROM HIS SENTENCE OF DEATH BECAUSE THE
EIGHTH AND FOURTEENTH AMENDMENTS, ASWELL ASARTICLE 1,
SECTION 21 OF THE MISSOURI CONSTITUTION, ASINTERPRETED BY
SOCIETY’S“EVOLVING STANDARDS OF DECENCY,” RENDER THE
EXECUTION OF JUVENILES CRUEL AND UNUSUAL PUNISHMENT IN
THAT REVIEW OF THOSE FACTORS DETERMINED TO BE
BENCHMARKS OF CURRENT “STANDARDS OF DECENCY” BY THE
COURT IN ATKINS V. VIRGINIA SHOWS THAT (1) JUVENILES, ASA
CLASS, DO NOT POSSESS THE LEVEL OF CULPABILITY REQUIRED TO
BE ELIGIBLE FOR THE DEATH PENALTY, (2) THERE ISA SIGNIFICANT
TREND AGAINST EXECUTING JUVENILES IN THIS COUNTRY, (3)
EXPERT AND RELIGIOUS ORGANIZATIONS OPPOSE JUVENILE
EXECUTIONS, (4) PUBLIC OPINION WEIGHS HEAVILY AGAINST SUCH
EXECUTIONS, AND (5) INTERNATIONAL NORMS PRECLUDE THE
EXECUTION OF JUVENILES.
l. Mr. Simmons Claim isNot Procedurally Barred

Rule 91.01 allows any person restrained of liberty to petition for awrit of

habeas corpus. Missouri Supreme Court Rule 91.01(b). Courts are not required,
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however, to issue the writ “where other remedies are adequate and available.”
State ex rel. SSmmons v. White, 866 SW.2d 443, 446 (Mo. banc 1993).
Respondent’ s Return claims that other remedies were available and not pursued in
Mr. Simmons’ postconviction motion and direct appeal to this Court, thereby
making the issue procedurally defaulted and barred from review in a Rule 91
habeas petition.” The Return also alleges that Mr. Simmons makes no attempt to
demonstrate that his defaulted claim is reviewable under Rule 91.° To the
contrary, Mr. Simmons made a nearly verbatim argument to the one that follows
here in his Reply to Respondent's’ Supplemental Suggestions in Opposition to
Petition for Writ of Habeas Corpus once respondent raised the issues of procedural
default.

While Mr. Simmons recognizes that he did not raise the issue now before the
Court in his previous direct and postconviction appeals, the issue is not
procedurally barred from consideration by this Court because Mr. Simmons can
show “cause and prejudice” for failure to raise the issue, and can show that
“manifest injustice” will result if habeas corpus relief is not granted. Under
Missouri law, Mr. SSimmonsis entitled to have his claim decided in a habeas

corpus action if he can show either “cause and pregudice” or “manifest injustice’

? See respondent’s “ Return” to this Court’s Writ of Habeas Corpus, p. 5.

3 See Return, p. 5.
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for failing to present the claim at an earlier opportunity. Following federa law, the
Missouri Court adopted this definition of the “cause and prejudice” standard:
[ T]he petitioner can avoid the procedural default by showing cause

for the failure to timely raise the claim at an earlier juncture and

prejudice resulting from the error that forms the basis of the claim.

The “cause” of procedura default must ordinarily turn on whether the

prisoner can show that some objective factor external to the defense

impeded counsdl’ s efforts to comply with the State’ s procedural rule.

To establish “prejudice”, the petitioner must show that the error he

asserts worked to his actual and substantia disadvantage, infecting his

entire trial with error of constitutional dimensions.

Covey v. Moore, 72 SW.3d 204, 210-211 (Mo. App. W.D. 2002) (quoting Brown
v. State, 66 SW.3d 721, 726 (Mo. banc 2002)).

Likewise adopting federal law, this Court has defined “manifest injustice” to
require a showing that “a congtitutional violation has probably resulted in the
conviction of one who is actually innocent.” Clay v. Dormire, 37 SW.3d 214
(Mo. banc 2000) (quoting Schlup v. Delo, 513 U.S. 298, 327 (1995)). The
standard for determining “actual innocence” depends on whether the claim asserts
actua innocence of the crime, or actual innocence of the death penalty.

Respondent errs in mixing the two standards and in asserting that because Mr.



Simmons cannot show factual innocence of the crime or lack of any aggravating
circumstances he cannot show actual innocence of the death penalty.”
In making the distinction between the two standards, the Court in Calderon
v. Thompson, 523 U.S. 538, 559-60 (1998) stated as follows:
Although demanding in all cases, the precise scope of the miscarriage
of justice exception depends on the nature of the challenge brought by
the habeas petitioner. If the petitioner asserts his actual innocence of
the underlying crime, he must show “it is more likely than not that no
reasonable juror would have convicted him in light of the new
evidence” presented in his habesas petition. . . . If, on the other hand, a
capital petitioner challenges his death sentence in particular, he must
show “by clear and convincing evidence’ that no reasonable juror
would have found him eligible for the death pendty in light of the
new evidence. . . .

Id. (citations omitted).” In its discussion of the standard of review, respondent

* See Return, pp. 4, 9-10.
®In Embrey v. Hershberger, 131 F.3d 739, 40-41 (8" Cir. 1997), the court

recognized the distinction, originally articulated in Sawyer v. Whitley, 505 U.S.

333 (1992), in the two definitions of actual innocence.
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incorrectly asserts the standard applicable for claims of factual innocence.® That
standard is smply irrelevant here, as Mr. Simmons claims actual innocence of the
death penalty, not the underlying crime.

Inits analysis, respondent asserts that “[p]etitioner cannot establish factual
innocence” and that petitioner has not claimed actual innocence of the crime or of
the death pendlty, therefore making the manifest injustice exception inapplicable.’
Again, actual innocence of the crimeisirrelevant here. In his Reply to
Respondent’ s Supplemental Suggestions in Opposition to Petition for Writ of
Habeas Corpus, Mr. Simmons does in fact claim actual innocence of the death
penalty in support of the manifest injustice exception. Respondent goes on to
clam that actual innocence of the death penalty requires “that there are not
statutory aggravating circumstances that make him éligible for the death penalty.”®
Thisis an incorrect statement of the law.

In Sawyer v. Whitley, 505 U.S. 333, 345 (1992), the Court held that
“[s]ensible meaning is given to the term ‘innocent of the death penalty’ by

alowing a showing in addition to innocence of the capita crime itself a showing

that there was no aggravating circumstance or that some other condition of

® See Return, p. 4.
’ See Return, pp. 9-10.

® See Return, p. 9.
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eligibility had not been met.” (emphasis added). The Eighth Circuit adopted this

standard in Lingar v. Bowersox, 176 F.3d 453, 462 (8" Cir. 1999), holding that to
show actual innocence of the death penalty the petitioner “must show that no
aggravating circumstance existed, or that some other condition of digibility for the
death penalty was not met.” It is under this standard that the Court must analyze
Mr. Simmons’ claim that the manifest injustice exception is satisfied.

Petitioner is not required to prove both “cause and pregudice” and “manifest
injustice” to obtain habeas review. However, because Mr. Simmons can prove
both of these exceptions, he will address each of them as abasis for this Court
excusing the procedural default.

A. Cause and Prejudice

A petitioner can establish “cause” for failureto raise aclaim “wherea
congtitutional claim is so novel that its legal basisis not reasonably available to
counsel.” Reed V. Ross, 468 U.S. 1, 16 (1984). Likewise, in Coleman v.
Thompson, 501 U.S. 722, 753 (1991) the Court held that “showing that the .. . .
legal basisfor a claim was not reasonably available to counsel would congtitute
cause.” This standard is satisfied where the Supreme Court precedent petitioner
relies on “explicitly overruled” a prior Supreme Court decison. Reed, at 17.
Under these circumstances, “there will amost certainly have been no reasonable

basis upon which an attorney previously could have urged a state court to adopt the
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position that [the Supreme Court] has ultimately adopted. Consequently, the failure
of a defendant’s attorney to have pressed such aclaim before a state court is
sufficiently excusable to satisfy the cause requirement.” 1d.

Such isthe case here. On June 20, 2002, the United States Supreme Court
rendered its decison in Atkinsv. Virginia, 122 S.Ct. 2242 (2002). The Court held
that contemporary standards of decency bar the use of the death penalty for
mentally retarded offenders. Significantly, the Court found as relevant to this
decision, athough not “dispositive,” the overwhelming disapprova in the world
community of the death penalty for persons with mental retardation. Atkins 122
S.Ct. at 2249 n.21. Thisfinding is highly significant to Mr. Simmons' claim based
upon his juvenile status at the time of the crime, because it implicitly overrules the
controlling precedent of Stanford v. Kentucky, 492 U.S. 361 (1989), wherein a
majority of the Court completely rejected the sentencing practices of other
countries as relevant to American concepts of decency. Stanford, 492 U.S. at 369
n.1; 382 (O’ Connor, J., concurring in part and concurring in judgment). Although
world opinion may not have been dispositive for the Court’ s decision in Atkins, a
much stronger case exists that it should be not only relevant but dispositive asto
the juvenile death penalty issue.

In addition to areversal in how the Court considered world opinion in

determining evolving standards of decency, the Atkinsdissenters rightfully noted a
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sweeping change from the limited focus on afew indicators of the standards of
decency to a broader consideration. Justice Rehnquist noted:

| write separately, however, to cal attention to the defectsin the

Court’ s decision to place weight on foreign laws, the views of

professional and religious organizations, and opinion pollsin reaching

itsconclusion. . . . The Court’s suggestion that these sources are

relevant to the constitutional question finds little support in our

precedents. . . .

Atking 122 S.Ct. at 2252-53 (Rehnquist, C.J., joined by Scalia and Thomas, J.J,
dissenting).

There are two reasons that support “cause’ for counsel’ s failure to raise this
clamin earlier appealsto this Court. First, the legal basis for the claim was
unavailable until Atkinswas decided (long after Mr. Simmons exhausted his state
and federal appeals). Prior to Atkins, the argument would have been nothing more
than alegally unsupported “boilerplate’ assertion of the kind that is routinely
summarily rejected by this Court. Second, the basis for making the analogy
between the culpability of the mentally retarded and that of juvenilesis a recent
and emerging development. It isonly in the last couple of years that reliable and
comprehensive research has proven that there is a biological and physical reason,

beyond the child’s control, that makes juvenile offenders (like mentally retarded
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offenders) less culpable than adult offenders.” Because the legal basis for making
the claim that the execution of juveniles violates the state and federal Congtitutions
was hot reasonably available to counsel during Mr. SSimmons’ previous appeals to
this Court, “cause” for failure to raise the claim is established.

Next, Mr. Simmons must show “prejudice,” or “that the error he asserts
worked to his actual and substantia disadvantage, infecting his entire tria with
error of constitutional dimensions.” Covey, at 210-11. Thisfact isobvious. That
Christopher Simmons was sentenced to death as ajuvenile, where both the state
and federal Constitutions prohibit such punishment as cruel and unusual, certainly
worked to his“actual and substantial disadvantage.” Such error clearly infected
the entire trial as Mr. Simmons should not even have been digible for the death
penaty. Having established the required “cause and prejudice’ for failing to raise
thisclaim in his earlier appeals, this Court must now reach the merits of the claim.
See Covey, at 210.

B. Manifest Injustice

Likewise, Mr. Simmons can show that “manifest injustice’ would result if
habeas relief is not granted based on the fact that he is “innocent of the death
pendty.” Such showing is made if there is some “condition of digibility” for the

death penalty that has not been met. Sawyer, 505 U.S. at 345-47. Because the

9 See